Al g de Sl p glall G—adl Al e
Al-hag Journal for Sharia and Legal Sciences
Ll — 2l g (o dralay — 58l A0S 0 jaua
Website: https://www.al-hagjournal.ly/index.php/alhaq/index
(626-616) wladuall — 2025 Js¥) adl — e AU alaal

ISSN 3005-3919 20254 2,113 (IS1) 2024 4l 1.67 2uadl il Jalaa

21984 4id (10) pdy & 9ial (1 (39) Balall Ao (Gulas
a1991 4dud 22 a8 ¢ iAIL Janal)
bydal) ¢ gy ) piall (Ul Aa B Llasd) L8 Y Ga Db ol

* ol gl allw (5 398 0
Lu:d cu.uij\ c&_@‘).d\ daala cu).im\ 4\,315 cé\.:uyu.nY\ a.zgfd\ e.ué
fsoletey@elmergib.edu.ly

"A Commentary on Article (39) of the Libyan Marriage and Divorce Law No. (10) of 1984,
as Amended by Law No. 22 of 1991, Regarding the Forfeiture of the Mother's Right to
Custody in Cases of Divorce Due to Harm and Marital Discord."

Dr. Fawzi Salem AlOlayti *
Department of Islamic Sharia, Faculty of Law, University of Al-Margab, Al-Khums, Libya

2025-06-18 : i) )l 2025-06-13 :Js) )l 2025-05-20 : i) )l

:uaild\
ets;p‘sﬁs:\_)ucQg\ja\j@\)mm@;uj;sé‘wm\‘;;wu\gmw\)ﬁja,w‘y’\)a
r,tsa\OLL61984M(10)(,5JQ,;&\&50.”‘@u\aﬁb)xtgaédwmeuu
ol EM‘ dé\} ;5} «(70 <) 62) g\ﬁs\ u,@w M\@L@J&;\eﬁ@n} sl é)d:d\} C\})'S\
g\@,@\wgés)@aﬂ;ymLAme)ﬁ&im\ m‘;,gm\;ﬁﬂggﬁquz)
J\‘).a.a:}“u.a\uﬂj.l‘;:;uqﬂdﬁuua)ﬂ\gjdcﬁjﬁﬂ\;H}J)ALSM\‘UB‘;LM?\L@JM“
el Los D) Aoy i) 8 Asliaal) olSal o) jiinly Cad Gl 138 5 () saanall Jikall dalian
les Ganias o s¢ie () Jgem sl G gaanill o3 Jalai o5 e Jaawil) 138 B el Loy L Jlia g ¢alSal (o Led
Sl lanll a Jsa Ak g5 ailea J Y coullae A Cindl 138 Caand 85 dliasl) b Jaball 3a
(22) ad, o5l Leale Leuas il 5 yial) ¢ gy ) sacall 33N s 8 oY) dlias Jali) 43l ol
Ll e ddea (A Eadl ha pall 5 ¢(39) 3alall 11984 43l (10) A8 Ol Jraah 01991 43
cé}j\}icu_a“X'\L'é;jc:\_\m\;“d;}cM\@@McéMMJJMM\é}UT\AJ}‘
&HMJMU\}‘LQ—J‘M\“}L&M)A\U&\}M\\J‘Lé}s;“"&}‘c“x“ﬂd;}
Lﬂs‘uwxgdg\u;uwfﬁ‘;&\jusgwm\u\jw}cd;‘;“s;eﬁ},ms\
md)_u\@jmuﬂxmumg\dﬁg\ wmpég\déduﬁmﬁu&gu

616



UA(\)E)M\L_;AJJJLALAJ‘)J\} “ﬂmu},..d\ w}mﬂ\"d\s;«\.&“j cc).m:\;‘.\aa‘;s u}.a;,d\
Gy (SUall (S 13) Ailiaal) 8 a5 30 3 Lali) (L5 21991 43 (22) o5l Aaedll (39) sakal)

Lgina ol Lol Lea 5 31 An 5 501 3 _jlae

Azl () ¢ nll) 3 5 )5 0 38 ¢ Lalid ¢ Ailias AdIAN Cilall)

Abstract:

Given the significance and role of custody in safeguarding the child, religious laws and legal
systems have devoted considerable attention and established specific provisions to ensure the
child's right to proper care. This includes Law No. (10) of 1984 concerning the provisions of
marriage and divorce in Libya, which regulates custody in Chapter Six, Articles (62 to 70). The
Libyan legislator aligned with the consensus of Islamic jurists that custody rulings should
primarily serve the best interests of the child. However, amendments introduced by Law No. (22)
of 1991 deviated from this principle by stipulating the forfeiture of the mother's custody as a
consequence of divorce due to harm or misconduct without considering the potential harm to the
child This study examines the provisions of custody in Islamic law, compares them with these
amendments, and analyses the relevant texts to develop a framework that ensures the child's
custody rights. The research is divided into two parts: Introduction: Discusses the right of
custody. Analysis: Examines the forfeiture of the mother’s custody in cases of divorce due to
harm, as stipulated by Article (39) of Law No. (22) of 1991 amending Law No. (10) of 1984.The
research reached several conclusions, most notably: Custody is a shared right involving the child,
the custodian, the father or guardian, and society. When these rights can be reconciled, they
should be upheld; however, if they conflict, the child’s right should take precedence. The law
lacks clarity in determining the rightful custodian and was unsuccessful in including custody as
one of the rights lost by the wife in cases of divorce due to harm. The study recommends that the
Libyan legislator adopt a clear provision that prioritizes the child's best interest over any other
considerations and abolishes conflicting provisions, particularly paragraph (A) of Article (39) as
amended by Law No. (22) of 1991, which stipulates the forfeiture of custody if the divorce is due
to harm caused by the wife to the husband, whether financial or moral.

Keywords: Custody, nullification, Libyan marriage and divorce law, mother, custody.
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